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STATEMENT COF THE "I SSUE"

At "issue" in this hearing was a petition to anend Rule
42X-1, Florida Adm nistrative Code, to expand the boundaries of

the Fiddler's Creek Community Devel opnent District (CDD) by



approxi mately 137 acres and simnultaneously contract the
boundari es by approximately 137 acres (for approximately no net
change in overall total acreage), and to change its nane by
addi ng the nuneral 1.

PRELI M NARY STATEMENT

On Cctober 18, 2002, Fiddler's Creek CDD filed with the
Fl orida Land and WAt er Adjudicatory Conm ssion (FLAWAC) a
Petition for Rul emaking to Amend the Boundaries and Anend the
Nane of the Fiddler's Creek Community Devel opnent District
(Petition). Although the Petition asked FLAWAC to forward it to
the CDD s Board of Supervisors for a |local public hearing under
Section 190.046(1)(d)4, Florida Statutes, FLAWAC i nstead
referred the Petition to DOAH on Novenber 6, 2002, for
assignment of an ALJ to conduct a l|local public hearing under
Section 190.005(1)(d), Florida Statutes. The local public
heari ng before the ALJ was scheduled for 9:00 a.m on
January 23, 2003, in the Collier County Courthouse in Naples,

Fl ori da.

Col l'i er County, in whose unincorporated |and area the CDD
exists, entered into a Prehearing Stipulation with Petitioner as
to all matters to be presented by Petitioner at the |ocal public
hearing, including the Resolution of the Board of County
Comm ssioners of Collier County supporting the Petition. The

Prehearing Stipulation was presented at the | ocal public hearing



and becane a part of Joint Conposite Exhibit 1, which was
received in evidence (Tr. 33).

The witnesses who testified during the local public hearing
are identified in Appendix A to this Report; the Joint Conposite
Exhi bits received during the | ocal public hearing are descri bed
in Appendix B to this Report. After the |ocal public hearing,
Petitioner filed a proposed Report and Conclusions, with
Recommendati on to FLAWAC, which has been considered in the
preparation of this Report.

SUWARY OF HEARI NG

A. Petition and Rel ated Matters

1. The 1,389-acre Fiddler's Creek CDD was established in
1996 by adoption of Rule 42X-1, Florida Adm nistrative Code. It
was part of a master plan for eventual devel opnent of a 3, 900-
acre luxury golf course comunity. Subsequently, it was decided
to establish a second CDD using the Fiddler Creek nane and to
"square off" the boundaries of the two CDDs to nake them nore
| ogi cal and easier to devel op and nanage. As part of the
i npl enentation of that decision, Collier County granted a
petition to establish Fiddler's Creek CDD 2 on land in
uni ncorporated Collier County which includes 137.38 acres that
al so are part of the original Fiddler's Creek CDD but not yet
devel oped. The Petition at issue in this case seeks to anend

Rul e 42X-1 to contract out those 137.38 acres; to add a



different 137.38 acres to "square off" the original CDD and
include all of a golf course and sone devel opnent sites that
currently are partially outside the boundaries of the original
CDD; and to add the nuneral 1 to the nanme of the original CDD so
as to distinguish it fromFiddler's Creek CDD 2, which has been
established by Collier County. The Petition alleges that, after
t he boundary anendnents, the CDD woul d continue to serve

approxi mately 1,389 acres.

2. Joint Conposite Exhibit 1, B, is a copy of the
Petition, with exhibits. However, for several reasons, the
Petition Exhibits are clearer and nore accurate than the copies
furni shed as part of Joint Conposite Exhibit 1, B. As a result,
t he actual Petition Exhibits also are being furnished along with
this Report.

3. The nunbering of the Petition Exhibits in Joint
Conmposite Exhibit 1, B, is sonewhat confusing since the Petition
itself was identified as Joint Conposite Exhibit 1, B-1. As a
result, Petition Exhibits 1 through 7 are identified as Joint
Conposite Exhibit 1, B-2 through B-8 (together with exhibit
subparts where applicable.) Then, to confuse nmatters nore, B-8
is repeated to also identify Petition Exhibit 8, as a result,
Petition Exhibits 9 and 10 are identified as Joint Conposite

Exhibit 1, B-9 and B-10.



4. The Petition alleges that the "expansion parcel"” and
"contraction parcel” are described on | ocation nmaps,
respectively Exhibit "1-A" and Exhibit "1-B" to the Petition.

5. The Petition also alleges that the netes and bounds
| egal description of the boundaries of the existing CDD is set
forth in Petition Exhibit "2-A"; the netes and bounds | egal
description of the expansion parcel is set forth in Petition
Exhibit "2-B"; the netes and bounds | egal description of the
contraction parcel is set forth in Petition Exhibit "2-C'; and
t he proposed boundaries of the CDD after the proposed rule
amendnent is set forth in Petition Exhibit "2-D'. However, the
copi es furnished as Joint Conposite Exhibit 1, B-3, are not
clearly | abeled, are inconplete, and are difficult to read.

6. The Petition alleges that there is no real property
wi thin the proposed anended boundaries of the CDD to be excl uded
fromthe jurisdiction of the CDD. However, it does appear that
encl aves exist within the existing CDD and will continue to
exi st within the proposed anended CDD. The | arger encl aves are
part of the "Marco Shores Unit 30 CGolf Course," the plat of
which is recorded in Plat Book 17 at pages 98 through 103 in the
Public Records of Collier County. There also are other, smaller
encl aves--one owned by the Collier County School Board (O R
Book 1495, pages 384, 385, and 387), and one owned by Collier

County (O R Book 1755, page 361). It does not appear fromthe



evi dence that these enclaves have adversely affected the
exi sting CDD or that they woul d adversely affect the CDD
proposed to result fromrul e anendnent.

7. The Petition alleges that Petition Exhibit "3-A",
subsections (1) through (3), contains docunentation constituting
witten consent of all |andowners of the expansion parcel--
nanmel y, GB Peninsula, Ltd., DY Land Associates, Ltd., and 951
Land Hol di ngs, Ltd. These consents are worded in such a way
that it is not clear whether all three jointly own all of the
expansi on parcel or whether the three own parts of the expansion
parcel which, when conbi ned, constitute the entire expansion
parcel .

8. The Petition alleges that Petition Exhibit "3-B"
cont ai ns Resol ution 2002-01 of the Board of Supervisors of the
exi sting CDD consenting to deletion of the contraction parcel.

9. The Petition did not allege that all |andowners within
the existing CDD consented in witing to the proposed
si mul t aneous expansi on and contraction. However, consent of the
owners of the contraction parcel, GB Peninsula, Ltd., and 951
Land Hol di ngs, Ltd., was put on the record of the local public
hearing represented orally by attorney for the parcel owners at
the hearing and was suppl enented by witten consent filed and

of fered on February 4, 2003, as Joint Conposite Exhibit 2.



10. Paragraph 9 of the Petition sets forth the nanmes of
the five persons who have been duly and validly elected to the
Board of Supervisors and who currently serve on the Board of
Supervi sors of the existing CDD

11. The Petition provides a variety of information, also
as required by Section 190.005(1), Florida Statutes, dealing
with existing facilities; the proposed tinetable and esti nated
cost of construction of additional systens, facilities, and
services to be provided by the CDD to the expansi on parce
(Petition Exhibit "5"); absence of any services or facilities
currently being provided by the CDD to the contraction parcel;
and various allegations about consistency with the Collier
County pl an.

12. The Petition alleges that Petition Exhibit "7" is the
Statenent of Estinmated Regul atory Costs (SERC) required by
Sections 120.541 and 190.005(1)(a)8, Florida Statutes. The
Petition al so acknow edges that any existing interlocal
agreenments between the existing CDD and the Collier County Water
Sewer District will be maintained, honored, applied to the
expansi on parcel, but no longer to the contraction parcel.

13. The Petition attaches as Petition Exhibit "9" witten
di scussi ons of planning and engi neeri ng aspects of the
contraction and expansion by a qualified engineer and a

qual i fied pl anner.



14. The Petition states that, after expansion, and if
applicable, the CDD Board of Supervisors may petition Collier
County to consent to the CDD s exercise of certain specia
powers under Section 190.012(2), Florida Statutes.

15. The Petition alleges that copies, together with a
filing fee of $1,500, were sent to Collier County on Cctober 16,
2002, and alleges that none of the property is in the
jurisdiction of any nmunicipality.

16. The Petition asked FLAWAC to forward it to the CDD s
Board of Supervisors for a local public hearing under Section
190. 046(1)(d)4, Florida Statutes. |Instead, FLAWAC referred the
Petition to DOAH for assignnment of an ALJ to conduct a |oca
public hearing under Section 190.005(1)(d), Florida Statutes.

B. Additional Information from Local Public Hearing

17. The local public hearing on the Petition was noticed
for January 23, 2003, in the Collier County Courthouse, an
accessible location, in Naples, Florida. Notice of the hearing
was advertised on January 1, 8, 15, and 22, 2003, in the Naples

Dai |l y News, a newspaper of general paid circulation in the

county, and of general interest and readership in the comunity,
not one of limted subject matter, pursuant to Chapter 50,

Florida Statutes. The published notices gave the tinme and pl ace
for the hearing; a description of the area to be included in the

CDD, including a map show ng clearly the area to be covered by



the CDD;, and other relevant informati on. The advertisenents
were not placed in that portion of the newspaper where | egal
notices and cl assified adverti senents appear.

18. The hearing was commenced fifteen mnutes after the
noti ced and scheduled tine in order to give any persons who
wanted to attend anple tinme to do so (Tr. 4). Appearances were
made then by counsel for the petitioning CDD, for Collier
County, and for the owners of the expansion and contraction
parcel s--951 Land Hol di ngs, Ltd., G B. Peninsula, Ltd., and DY
Land Associates, Ltd. (Tr. 4-5). No one else attended the |oca
public hearing except for witnesses for Petitioner.

19. The attorney representing Collier County explained
that, in deciding to support the Petition, the County was
specifically aware that a filing fee of $1,500 was paid. The
County accepted the $1,500 filing fee as sufficient for three
reasons. First, the County thought that $1,500 was the
applicable filing fee under Section 190.046(1), Florida
St at ut es, because the sinultaneous expansi on and contraction was
a net "wash" in acreage. Second, the County thought Petitioner
coul d have proceeded in two separate petitions, one for
expansi on and the other for contraction, each wthout tripping
the statutory threshold. As argued by Petitioner inits
proposed Report, "therefore, and accordingly, in order to save

tinme, costs and space, to enter into the two separate expansion



and contraction processes by being one process is the |egal

equi val ent of each of the separate processes.” (However, under
this rationale two fees of $1,500 would be required, one for the
expansion and one for the contraction.) Third, the County
bel i eved that $1,500, together with the $15,000 filing fee for
the original establishnment of the CDD in 1996, was nore than
enough to adequately conpensate the County for the work of its
staff in connection with both original establishnment and the
pendi ng Petition.

20. Mark Wodward, Esquire, attorney representing 951 Land
Hol di ngs, G B. Peninsula, and DY Land Hol di ngs, was sworn and
testified that the | andowners he represents, owned not only the
approxi mately 137.38-acre expansi on parcel (for which witten
consents were included in the Petition), but also the
approxi mately 137.38-acre contraction parcel. Wodward
confirnmed his clients' consent to contraction as well as
expansion (Tr. 6-9). Wodward represented that he would obtain
fromhis clients their witten consent to contraction after the
hearing and provide the witten consent to Petitioner. This was
done, and Petitioner filed the witten consent on February 4,
2003, as Joint Conposite Exhibit 2.

21. Wodward testified that the | and proposed to be
contracted out of the existing Fiddler's Creek CDD is included

already in Fiddler's Creek Community Devel opment District 2,
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recently established by Collier County ordi nance. He also
expl ai ned that the proposed expansi on would pick up portions of
a golf course and devel opnent sites partially inside and
partially outside the existing CDD so that the proposed new CDD

boundari es woul d "square-up," be consistent, have an entire golf
course within its boundaries, and not have any devel opnent sites
straddling the boundary (Tr. 15).

22. The next witness was Janmes Ward, vice president of
Qperations for Severn Trent Services and, in that capacity,
manager of the existing Fiddler's Creek CDD. Ward concurred
w th Wodward' s expl anation of the purposes of the proposed
si mul t aneous expansi on and contraction. (Tr. 18). Ward al so
concurred that it is appropriate to "square-off" the boundaries
for those reasons (Tr. 21, 32-33). Ward confirmed the paynent
of $1,500 to Collier County for the processing fee, as all eged
in the Petition, and testified that, to the best of his
know edge, all procedural requirenents were net. Ward al so was
tendered and accepted as an expert capable of giving opinion
testi mony on managenent of CDDs and delivery of infrastructure
to them (Tr. 31 - 32). Based on Ward's testinony, Joint
Conposite Exhibit 1 was received in evidence (Tr. 33).

23. The next witness was Wlliam Terry Gole, a civil

engi neer and a vice president of Hole Montes, Inc. (Tr. 34-35).

Col e was tendered and accepted as an expert capable of giving
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opi nion testinmony, froman engi neering perspective, on different
alternatives for the provision of infrastructure, including the
alternative of a community devel opnent district (Tr. 36-38). He
summari zed and adopted his engineering "white paper,” which is
included in Petition Exhibit 9-A (also identified as Joint
Conposite Exhibit 1, B-9). 1In testinony as well as in his
"white paper,"” Cole addressed the six factors |listed under
Section 190.005(1)(e), Florida Statutes, froman engi neering
perspective (Tr. 35). Cole testified that he had reviewed the
Petition with its attached exhibits and that, to his best

know edge from an engi neering perspective, the information is
true and correct (Tr. 39). He then testified to review ng the
St ate Conprehensive Plan and the County Conprehensive Pl an,
specifically as to the proposed anendnments of the boundaries of
the existing CDD, by both expansion and contraction, as to

whet her such anmendnents woul d be inconsistent with the plans.
Hi s conclusion as an engineer was that they were in fact
consistent with those plans (Tr. 39). Wth regard to the
expansi on parcel, and then the total |and area to be serviced by
t he proposed expanded CDD, he determ ned that the | and area of
proposed CDD woul d be of sufficient size, sufficient
conpactness, and sufficient contiguity to be devel oped as one
functional interrelated community (Tr. 39-40). He then

testified that he did not find the expanded parcel, and the
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entire land area as expanded, to be inconpatible with any

exi sting comunity devel opnent systens, services, or facilities
in the land area as proposed to be anended by the rule (Tr. 40).
He then testified that the | and area proposed to be serviced by
the CDD after the expansion would be anenable to separate CDD
governance and that he had not discovered any problemwth
regard to this particul ar expansion parcel or related matters
(Tr. 41). He then testified that, as a result of his evaluation
of the statutory factors, he did not discover any problemthat
needed to be pointed out to the ALJ or FLAWAC (Tr. 41).

24. The next witness was Carey Garland, who was tendered
and accepted as an expert w tness capabl e of giving opinion
testi nony on SERCs and financial aspects of CDDs (Tr. 45).

Garl and then summari zed the statutorily required el enents of the
SERC (Exhibit 7 to the Petition, and also identified as Joint
Conposite Exhibit 1, B-8), which was prepared by his coll eague,
Dr. Henry Fishkind, but reviewed and approved by Garland (Tr.
45). Garland specifically referred to the SERC s Table 1,
noting that there will be, as a net result of the proposed

si mul t aneous expansi on and contraction, a total of eight
additional dwelling units (Tr. 46). He indicated that the costs
to state and | ocal governnental entities as a result of this
rul e amendnent will be marginal at best, quite small in relation

to the overall budget of these governnental entities (Tr. 46-
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47). He pointed out that the SERC makes a good faith estinmate
of the nunmber of individuals and entities |likely to be required
to conply with such a rule anendnent (Tr. 46). He indicated
that there should be no inpact on state and | ocal revenues
because the CDD has its own source of revenues (Tr. 46). He

di scussed the SERC s good faith estimte of the transactiona
cost to be incurred by individuals and entities within the CDD
as anended.

25. Garland pointed out that approximately $3.8 nmillion
dol lars of capital inprovenents are planned within the expansion
area if the CDD boundary is anended; however, at the sane tine,
approximately $11.9 mllion dollars of capital inprovenent
prograns currently planned for the contraction parcel would not
have to be undertaken (Tr. 47). The net result is a reduction
of infrastructure of approximately $8 mllion dollars. Garland
then summari zed the CDD s assessnment met hodol ogy and how t he
assessnents woul d be used to pay off the bonds, testifying that
the CDD' s assessnent report properly and fairly determ nes and
apportions assessnents based on | and use categories. He pointed
out that additional units comng into the expansion area woul d
be subject to the al ready-adopted assessnent net hodol ogy for the
existing, petitioning CDD (Tr. 47). As a result, new honeowners

in the land area within the CDD, as anmended, would pay an
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assessnent equal to the assessnents of I|ike-situated persons,
wi thin each |land use category (Tr. 48).

26. Garland testified that, although there will be a net
$8 mllion reduction in capital inprovements, there probably
woul d not be any addition or reduction in the assessnent to any
of the property of the honmeowners within the CDD, as anended,
because there is such a | ow nunber of net new units (Tr. 49).
However, the evidence was not clear, for conparison purposes, as
to the total capital costs for the CDD, as anended (Tr. 51).
There al so was no exact evidence as to the total nunber of
dwel ling units expected for the CDD, as anended. But there was
evi dence that nore than 3,000 dwelling units are expected to be
devel oped within the 3,000, plus, acres in the master-pl anned
Fiddler's Creek Conmunity Devel opnment, consisting of both the
CDD 1, as anmended, and the County-established CDD 2 (SERC p. 1,
Joint Conposite Exhibit 1, B-8, Petition Exhibit 7). (There
al so was evidence that the precise total acreage of the naster-
pl anned community is 3,921 acres. See page 2 of Petition
Exhibit 9-B, also identified as Joint Conposite Exhibit B 9a.)
| f density in the proposed anended CDD is proportionate, there
woul d be approximately 1,389 units in the CDD

27. @rland testified that, while devel opers on occasi on

will "buy down" a bond when assessnments are too high, he did not
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expect that to happen in the case of this CDD, as amended (Tr.
51).

28. @Grl and acknow edged that his coments addressed only
the infrastructure capital side, not the naintenance side. He
stated that the CDD s Manager, Janes Ward, could opine as to how
t he anmendnment woul d affect the maintenance side. However, Ward
did not testify on the subject.

29. Garland also testified that the SERC assessed the
i npact on small businesses as being a positive inpact since the
CDD has to bid its projects out in the public, giving snall
busi nesses the opportunity to bid and get work (Tr. 51-52).

Garl and stated that Collier County is not a snall county so that
the requirenent to assess inpact on small counties is not
applicable to this Petition (Tr. 52). Garland concl uded by
stating that he had not discovered any problens froma
financial, economc, or estimated regul atory cost standpoint
that would arise fromthis proposed expansion or contraction
(Tr. 52).

30. The last witness to testify was M. M chael Redd, who
was accepted as an expert capabl e of giving opinion testinony on
alternative ways to deliver infrastructure to planned community
devel opnents froma | and use pl anni ng perspective. He adopted
his planning "white paper” in Petition Exhibit 9-B (al so

identified as Joint Conposite Exhibit 1, B-9a). He also
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testified fromhis planning perspective as to the six factors
l[isted in Section 190.005(1)(e), Florida Statutes. As to the
first factor, he stated that he had reviewed the Petition and
its attachnents and determ ned that they were correct and true
(Tr. 56). He then testified that he had conpared and revi ewed

t he proposed anendnents in the |ight of the state conprehensive
pl an and the county conprehensive plan and concl uded that they
woul d not be inconsistent with either of the plans (Tr. 57). He
determ ned froma planni ng perspective that the |and area was of
sufficient size, sufficient conpactness, and sufficient
contiguity to function as an interrelated functional conmmunity,
even and expressly after the proposed simultaneous expansi on and
contraction (Tr. 57-58). He then testified that the proposed
CDD, as anended, was very conpatible with existing |ocal and
regi onal community devel opnent services (Tr. 58). He also
testified that the proposed anended CDD woul d be anenable to
separate CDD governnent (Tr. 58). He saw no problens that
needed to be pointed out as to any of those factors. He

concl uded, based on consideration of those factors, that the
CDD, as anended, would be the best alternative for delivery of
services (Tr. 59).

APPLI CABLE LAW

31. Chapter 190, Florida Statutes, creates a |local unit of

speci al - pur pose governnment called a "comunity devel opnment
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district,” which has the power to function specifically as

prescribed by statute for the delivery of urban comunity
devel opnent systens, facilities and services.
32. Section 190.005(1), Florida Statutes, provides:

The exclusive and uni form nmethod for the

est abli shnent of a community devel opnent
district wwth a size of 1,000 acres or nore
shall be pursuant to a rule, adopted under
chapter 120 by the Florida Land and Water

Adj udi catory Comm ssion, granting a petition
for the establishnent of a community

devel opnment district.

(a) A petition for the establishnent of a
community devel opnent district shall be
filed by the petitioner with the Florida
Land and Water Adjudi catory Conm ssion. The
petition shall contain:

1. A netes and bounds description of the
external boundaries of the district. Any
real property within the external boundaries
of the district which is to be excluded from
the district shall be specifically

descri bed, and the |ast known address of all
owners of such real property shall be
listed. The petition shall also address the
i npact of the proposed district on any real
property within the external boundaries of
the district which is to be excluded from
the district.

2. The witten consent to the establishnment
of the district by all | andowners whose rea
property is to be included in the district
or documentation denonstrating that the
petitioner has control by deed, trust
agreenent, contract, or option of 100
percent of the real property to be included
in the district, and when real property to
be included in the district is owed by a
governnental entity and subject to a ground
| ease as described in s. 190.003(13), the
written consent by such governnental entity.
3. A designation of five persons to be the
initial nmenbers of the board of supervisors,

18



who shall serve in that office unti

replaced by el ected nenbers as provided in
s. 190. 006.

4. The proposed name of the district.

5. A map of the proposed district show ng
current major trunk water mains and sewer
interceptors and outfalls if in existence.
6. Based upon avail able data, the proposed
tinmetable for construction of the district
services and the estimted cost of
constructing the proposed services. These
estimtes shall be submtted in good faith
but shall not be binding and nmay be subj ect
t o change.

7. A designation of the future general

di stribution, |ocation, and extent of public
and private uses of |and proposed for the
area within the district by the future |and
use plan elenent of the effective |ocal
gover nnment conprehensive plan of which al
mandat ory el enments have been adopted by the
appl i cabl e general -purpose | ocal governnent
in conpliance with the Local Governnent
Conpr ehensi ve Pl anni ng and Land Devel opnent
Regul ati on Act.

8. A statenent of estimated regul atory
costs in accordance with the requirenents of
s. 120.541.

(b) Prior to filing the petition, the
petitioner shall:

1. Pay a filing fee of $15,000 to the
county and to each municipality the
boundari es of which are contiguous with, or
contain all or a portion of the |and within,
t he external boundaries of the district.

2. Submt a copy of the petition to the
county and to each nunicipality the
boundari es of which are contiguous with, or
contain all or a portion of, the land within
t he external boundaries of the district.

(c) Such county and each such nunicipality
may conduct a public hearing to consider the
relationship of the petition to the factors
specified in paragraph (e). The public
heari ng shall be concluded wi thin 45 days
after the date the petition is filed unless
an extension of tinme is requested by the
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petitioner and granted by the county or
muni ci pality. The county or municipality
hol di ng such public hearing may by

resol ution express its support of, or
objection to the granting of, the petition
by the Florida Land and Water Adjudicatory
Conmi ssion. A resolution nust base any
objection to the granting of the petition
upon the factors specified in paragraph (e).
Such county or nunicipality may present its
resol ution of support or objection at the

Fl ori da Land and Water Adjudicatory

Commi ssi on hearing and shall be afforded an
opportunity to present relevant information
in support of its resolution.

(d) A local public hearing on the petition
shal | be conducted by a hearing officer in
conformance with the applicable requirenents
and procedures of the Adm nistrative
Procedure Act. The hearing shall include
oral and witten comments on the petition
pertinent to the factors specified in
paragraph (e). The hearing shall be held at
an accessi ble location in the county in

whi ch the community devel opnent district is
to be located. The petitioner shall cause a
notice of the hearing to be published in a
newspaper at | east once a week for the 4
successi ve weeks immedi ately prior to the
hearing. Such notice shall give the tine
and place for the hearing, a description of
the area to be included in the district,

whi ch description shall include a map
showing clearly the area to be covered by
the district, and any other rel evant

i nformati on which the establishing governing
bodi es may require. The advertisenent shal
not be placed in that portion of the
newspaper where | egal notices and classified
advertisenments appear. The adverti senent
shal | be published in a newspaper of genera
paid circulation in the county and of
general interest and readership in the
comunity, not one of |limted subject
matter, pursuant to chapter 50. Wenever
possi bl e, the advertisenment shall appear in
a newspaper that is published at |east 5
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days a week, unless the only newspaper in
the community is published fewer than 5 days
a week. Al affected units of general -

pur pose | ocal governnent and the general

publ ic shall be given an opportunity to
appear at the hearing and present oral or
witten comments on the petition.

(e) The Florida Land and Water Adjudicatory
Comm ssion shall consider the entire record
of the local hearing, the transcript of the
hearing, resol utions adopted by | ocal
gener al - pur pose governnents as provided in
paragraph (c), and the follow ng factors and
make a determ nation to grant or deny a
petition for the establishnment of a
comunity devel opnent district:

1. Wether all statenents contained within
the petition have been found to be true and
correct.

2. \Wether the establishnent of the
district is inconsistent with any applicable
el ement or portion of the state
conprehensive plan or of the effective |ocal
gover nnment conprehensi ve pl an.

3. Wether the area of land within the
proposed district is of sufficient size, is
sufficiently conpact, and is sufficiently
contiguous to be devel opabl e as one
functional interrelated comunity.

4. \Wether the district is the best
alternative available for delivering
comuni ty devel opnent services and
facilities to the area that will be served
by the district.

5. Wiether the comunity devel opnent
services and facilities of the district wl|
be inconpatible with the capacity and uses
of existing local and regional comunity
devel opnent services and facilities.

6. Whether the area that will be served by
the district is anenable to separate
speci al -di strict governnent.

(f) The Florida Land and Water Adjudi catory
Conm ssi on shall not adopt any rul e which
woul d expand, nodify, or delete any

provi sion of the uniform conmunity

devel opnent district charter as set forth in
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ss. 190. 006- 190. 041, except as provided in
s. 190.012. A rule establishing a community
devel opnent district shall

1. Describe the external boundaries of the
district and any real property within the
external boundaries of the district which is
to be excl uded.

2. Nane five persons designated to be the
initial nmenbers of the board of supervisors.
3. Nane the district.

(g) The Florida Land and Water Adjudicatory
Comm ssion nmay adopt rules setting forth its
procedures for considering petitions to

est abli sh, expand, nodify, or delete uniform
community devel opnent districts or portions
t hereof consistent with the provisions of
this section.

Most of the rules of procedure adopted by FLAWAC have been
repeal ed, and none of those remaining specifically address
expansi on, contraction, or nodification of a CDD. Subsection
(2) of the statute provides for a nethod of establishing CDDs of
| ess than 1,000 acres by county ordi nance.

33. Section 190.046(1), Florida Statutes, provides in
pertinent part:

The board may petition to contract or expand
t he boundaries of a community devel opnent
district in the foll ow ng nmanner:

(a) The petition shall contain the sane
information required by s. 190.005(1)(a)l.
and 8. In addition, if the petitioner seeks
to expand the district, the petition shal
describe the proposed tinetable for
construction of any district services to the
area, the estimated cost of constructing the
proposed services, and the designation of
the future general distribution, |ocation,
and extent of public and private uses of

| and proposed for the area by the future

| and use plan el enent of the adopted | ocal
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governnent | ocal conprehensive plan. |f the
petitioner seeks to contract the district,
the petition shall describe what services
and facilities are currently provided by the
district to the area being renoved, and the
designation of the future general

di stribution, |ocation, and extent of public
and private uses of |and proposed for the
area by the future |land el enent of the
adopted | ocal government conprehensive plan.
(b) For those districts initially
establ i shed by county ordi nance, the
petition for ordi nance anmendnent shall be
filed with the county comm ssion. |If the
and to be included or excluded is, in whole
or in part, within the boundaries of a
muni ci pality, then the county conmm ssion
shal | not amend the ordi nance w t hout
muni ci pal approval. A public hearing shal
be held in the sane manner and with the sane
public notice as other ordi nance anendnents.
The county conmi ssion shall consider the
record of the public hearing and the factors
set forth in s. 190.005(1)(e) in nmaking its
determnation to grant or deny the petition
for ordi nance anendnent.

(c) For those districts initially

est abl i shed by nuni ci pal ordi nance pursuant
to s. 190.005(2)(e), the nmunicipality shal
assunme the duties of the county commi ssion
set forth in paragraph (b); however, if any
of the land to be included or excluded, in
whole or in part, is outside the boundaries
of the municipality, then the municipality
shall not amend its ordi nance wi thout county
conm ssi on approval .

(d) 1. For those districts initially
established by adm nistrative rul e pursuant
tos. 190.005(1), the petition shall be
filed wth the Florida Land and Water

Adj udi catory Conmi ssi on.

2. Prior to filing the petition, the
petitioner shall pay a filing fee of $1,500
to the county and to each nunicipality the
boundari es of which are contiguous with or
contain all or a portion of the land within
the district or the proposed anendnent, and
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subnmit a copy of the petition to the county
and to each such nmunicipality. In addition,
if the district is not the petitioner, the
petitioner shall file the petition with the
district board of supervisors.

3. The county and each nunicipality shal
have the option of holding a public hearing
as provided by s. 190.005(1)(c). However,
such public hearing shall be limted to
consi deration of the contents of the
petition and whether the petition for
anmendnent shoul d be supported by the county
or municipality.

4. The district board of supervisors shall,
inlieu of a hearing officer, hold the |ocal
public hearing provided for by s.

190. 005(1)(d). This local public hearing
shal |l be noticed in the sane manner as
provided in s. 190.005(1)(d). Wthin 45
days of the conclusion of the hearing, the
di strict board of supervisors shall transmt
to the Florida Land and Water Adjudicatory
Conmi ssion the full record of the |ocal
hearing, the transcript of the hearing, any
resol uti ons adopted by the | ocal general -
pur pose governments, and its reconmendati on
whet her to grant the petition for anmendnent.
The comm ssion shall then proceed in
accordance with s. 190.005(1)(e).

5. Arule anmending a district boundary
shal | describe the land to be added or
del et ed.

(e) In all cases, witten consent of al

t he | andowners whose land is to be added to
or deleted fromthe district shall be
required. The filing of the petition for
expansi on or contraction by the district
board of supervisors shall constitute
consent of the | andowners wthin the
district other than of |andowners whose | and
is proposed to be added to or renmpoved from
the district.

(f) 1. During the existence of a district
initially established by adm nistrative
rule, petitions to anmend the boundaries of
the district pursuant to paragraphs (a)-(e)
shall be Ilimted to a cunulative total of no
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nore than 10 percent of the land in the
initial district, and in no event shall al
such petitions to anmend the boundaries ever
enconpass nore than a total of 250 acres.

2. For districts initially established by
county or nunicipal ordinance, the
[imtation provided by this paragraph shal
be a cumul ative total of no nore than 50
percent of the land in the initial district,
and in no event shall all such petitions to
anend the boundari es ever enconpass nore
than a total of 500 acres.

3. Boundary expansions for districts
initially established by county or municipa
ordi nance shall follow the procedure set
forth in paragraph (b) or paragraph (c).

(g) Petitions to anmend the boundaries of
the district which exceed the anount of |and
specified in paragraph (f) shall be

consi dered petitions to establish a new
district and shall follow all of the
procedures specified in s. 190. 005.

There is no statutory (or rule) authority for changing the nane
of an existing CDD except by nerger under Section 190.046(3),
Fl ori da Stat utes.

COVPARI SON OF | NFORVATI ON | N RECORD TO APPL| CABLE LAW

34. Although the Petition appeared to request processing
under Section 190.046(1)(a)-(e), Florida Statutes, and
specifically requested that FLAWAC forward the Petition to the
CDD s Board of Supervisors for a |ocal public hearing under
subpar agraph (d)4. of that statute, FLAWAC declined the request,
but instead referred the Petition to DOAH for assignment of an
ALJ to conduct a local public hearing under Section

190.005(1)(d), Florida Statutes. Petitioner now concedes that
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its Petition to expand the 1,389-acre Fiddler's Creek CDD by 137
acres and sinultaneously contract it by 137 acres exceeds the
limtation in Section 190.046(1)(f)-(g), Florida Statutes, for
petitions to anend the boundaries of a CDD pursuant to
paragraphs (a)-(e) of that statute.

35. Not only does Section 190.046(1)(f)-(g), Florida
Statutes, require that the | ocal public hearing on boundary
anmendnment petitions exceeding the statutory threshold be held
before an ALJ under Section 190.005(1)(d), Florida Statutes, it
al so clearly provides that "petitions to amend the boundaries of
the district pursuant to paragraphs (a)-(e) shall be limted" to
boundary anendnent petitions within the statutory threshold and
t hat boundary anmendnent petitions exceeding the threshold "shal
be considered petitions to establish a new district and shal
follow all of the procedures specified in s. 190.005."

(Enmphasi s added.)

36. Notwithstanding the seem ngly clear statutory
| anguage, FLAWAC has granted petitions for boundary anendments
exceedi ng the Section 190.046(1)(f)-(g), Florida Statutes,
[imts where, as in this case, consent of all |andowners of the
proposed anmended CDD was not provided, as required under Section

190.005(1)(a)2, Florida Statutes. See In Re: Petition to

Contract the Gateway Services District, DOAH Case No. 02-1334,

WL (DOAH Report August 9, 2002) (Rul e adopted Novenber 12, 2002);
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In Re: Petition to Contract Tanpa Pal ns Open Space and

Transportation Conmunity Devel opnent District, DOAH Case No. 96-

4213, 1997 W. 1052656 (DOAH Report January 29, 1997)(Rul e
adopted July 31, 1997). 1In the Gateway case, the apparent
rationale was that filing of a petition to expand or contract

t he boundaries of a CDD constitutes "consent of the | andowners
within the district other than of |andowners whose land is
proposed to be added to or renoved fromthe district,"” as

provi ded under Section 190.046(1)(e), Florida Statutes, although
subparagraphs (g)-(f) state that subparagraph (e) does not apply

when the acreage limtations are exceeded. The Tanpa Pal ns case

was deci ded before the 1999 rul e anmendnent addi ng that | anguage
t o subparagraph (e).

37. Simlarly, FLAWAC has granted petitions for boundary
anmendnment s exceedi ng the Section 190.046(1)(f)-(g), Florida
Statutes, limts where, as in this case, the |ocal governnent
did not require paynment of the full $15,000 filing fee under

Section 190.005(1)(b)2, Florida Statutes. See In Re: Petition

to Contract the Crcle Square Whods Community Devel opnent

District, DOAH Case No. 02-1118, 2002 W. 1592404 (DOAH Report
June 24, 2002)(Rul e adopted Cctober 1, 2002)(County waived the
filing fee). In this case, Collier County accepted $1,500 as
paynent in full, waiving any additional fee, because of the net

"wash" of expansions and contraction acreage and because that
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anount nore than paid for County staff work in connection with

thi s CDD.

38.

In its proposed Report, Petitioner also argued the

following justification for limting the required fee to $1, 500

in this case:

Because the District was established
initially by adm nistrative rule by FLAWAC,
pursuant to Section 190.005(1), Florida
Statutes, the District, as the Petitioner,
was required to pay a processing or filing
fee to the Collier County for its staff to
process the amendnent petition. The
procedure in Section 190.005(1)(b), requires
afiling fee to be paid to the county. The
anount of the filing fee for establishnent
of a district of [sic] $15,000.00 under this
subsection. However, the filing fee in fact
submtted is $1,500. 00 because, though
proceedi ng under the establishnent
procedures, (because it was assessed as
exceeding the threshold for the abbreviated
process), the process is not "establishment”
but rather "anendnent"”, so that the fee paid
was $1,500. 00, substantively, under Section
190.046(1)(d)2, Florida Statutes.

Petitioner also pointed out the County's rationale for

requiring the full $15,6000. See paragraph 19, supra

39.

not

Except as to witten consent and addressing the

i npacts on the enclaves, the Petition net the content

requi rements of Section 190.005(1)(a),

40.

Except for paynent of a $15,000 filing fee,

Fl ori da St at ut es.

Petitioner

met the pre-filing requirenments of Section 190.005(1)(b),

Fl ori da St at ut es.
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41. Collier County exercised the option under Section
190. 005(1)(c), Florida Statutes, of holding a public hearing to
consider the Petition and resolved to support the Petition.

42. Al procedural and notice requirenents for |oca
public hearings under Section 190.005(1)(d), Florida Statutes,
were mnet.

43. As for factor 1 under Section 190.005(1)(e), Florida
Statutes, the evidence was that all statements in the Petition
were true and correct, except for the statenent: "There is no
real property within the proposed anmended boundaries of the
District which is to excluded fromthe jurisdiction of the
District.” Wile that is true of the expansion parcel, it is
not true as to the existing CDOD. However, those "encl aves" are
"specifically described,” and "the | ast known address of al
owners of such real property” is "listed," i.e., reflected on
the netes and bounds description. Section 190.005(1)(a)l,
Florida Statutes. Wile the Petition does not "address the
i mpact of the proposed district on any real property within the
external boundaries of the district which is to be excluded from
the district,” there does not appear to be any inpact on those
properties by the CDD, either existing or as proposed. 1d.

44, As for factor 2 under Section 190.005(1)(e), Florida

Statutes, the evidence was that "establishnment of the district
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is [not] inconsistent with any applicable elenment of the
effective | ocal governnment conprehensive plan.”

45, As for factor 3 under Section 190.005(1)(e), Florida
Statutes, the evidence was that "the area of land within the
proposed district is of sufficient size, is sufficiently
conpact, and is sufficiently contiguous to be devel opabl e as one
functional interrelated community.”

46. As for factor 4 under Section 190.005(1)(e), Florida
Statutes, the evidence was that "the district is the best
alternative available for delivering community devel oprment
services and facilities to the area that will be served by the
district.”

47. As for factor 5 under Section 190.005(1)(e), Florida
Statutes, the evidence was that "the community devel opnment
services and facilities of the district will be inconpatible
with the capacity and uses of existing | ocal and regi ona
communi ty devel opnent services and facilities.”

48. As for factor 6 under Section 190.005(1)(e), Florida
Statutes, the evidence was that "the area that will be served by
the district is anenable to separate special-district

gover nnment . "
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CONCLUSI ON

49. Section 190.005(1)(d), Florida Statutes, provides that
the local public hearing "shall be conducted . . . in
conformance with the applicabl e requirenents and procedures of
the Adm nistrative Procedure Act." However, this is not a
qgquasi -judi cial, adversarial proceedi ng under Sections 120.569
and 120.57, Florida Statutes, for resolution of factua
di sputes. Rather, it is a quasi-legislative, information-
gathering hearing that is part of the rul emaki ng process.
Section 120.54(8), Florida Statutes, describes the Rul emaking
Record as including: "(c) A witten summary of hearings on the
proposed rule.” For these reasons, a recomrended order with
findings of fact and conclusions of |law is not appropriate.
Instead, the ALJ files a report which constitutes the hearing
summary portion of the rul emaki ng record under Section
120.54(8)(c), Florida Statutes. Section 190.005(1)(e), Florida
Statutes, states that FLAWAC "shall consider the entire record
of the local hearing, the transcript of the hearing, resolutions
adopted by | ocal general-purpose governnents,"” and the factors

listed in that subparagraph.
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REPORT SUBM TTED this 25th day of February, 2003, in

Tal | ahassee, Leon County, Flori da.

J. LAVWRENCE JOHNSTON

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the

Division of Adm nistrative Hearings
this 25th day of February, 2003.

COPI ES FURNI SHED.

Donna Arduin, Secretary

Fl ori da Land and Water Adjudi catory Comm ssion
The Capitol, Room 2105

Tal | ahassee, Florida 32399-0001

Barbara Leighty, Cerk

Growt h Managenent and Strategic Planning
The Capitol, Room 2105

Tal | ahassee, Florida 32399-0001

Raquel Rodriguez, Esquire

O fice of the Governor

The Capitol, Room 209

Tal | ahassee, Florida 32399-1001

Kenza van Assenderp, Esquire

Young, van Assenderp, Varnadoe & Anderson, P.A
225 South Adanms Street, Suite 200

Tal | ahassee, Florida 32301

Patrick Wiite, Esquire

Collier County Attorney's Ofice
3301 Tamiam Trail East

Napl es, Florida 34112-4961
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Mark J. Wodward, Esquire

Wodward, Pires & Lonbardo, P.A
3200 Tam am Trail North, Suite 200
Napl es, Florida 34103
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APPENDI X A

Petitioner’s Wtnesses:

Mark J. Wbodward

Wodward, Pires & Lonbardo, P.A
3200 Tamiam Trail North, Suite 200
Napl es, Florida 34103

JimWward

Severn Trent Services

210 North University, Suite 702
Coral Springs, Florida 32817

W Terry Cole, P.E
Hol e Montes

950 Encore \Way

Napl es, Florida 34110

Carey Garl and

Fi shki nd & Associ ates, I|nc.
11869 H Tech Avenue

Ol ando, Florida 32817

M chael T. Redd, ASLA

M chael Redd & Associ ates, PA
631 US H ghway One, Suite 300-A
Nort h Pal m Beach, Florida 33408
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APPENDI X B

Exhi bits

Joint Conposite Exhibit 1
(Received into record January 23, 2003)

Exhi bit A

General Location Map and the Collier County Conprehensive
Pl an Future Land Use Map

Exhi bit B:

Petition for Rul emaking to Armend t he Boundaries and Anend
the Nane of the Fiddler’s Creek Comrunity Devel opnment District

Exhi bit C

M scel | aneous Transmittal Docunents

a. Xeroxed Copy of the Docunent of Receipt of the $1, 500
Check to Constitute Filing and Processing Fee Paid by Petitioner

b. Receipt of Service FLAWAC

c. Receipt of Service Collier County

Exhi bit D

O ficial signed, dated and certified Collier County
resol ution supporting the Petition of the Board of County
Comm ssi oners supporting the Petition to anmend the boundaries of
the CDD and changi ng the name of the existing CDD.

Exhi bit E:

Affidavit of Ken van Assenderp executed on January 20,
2003, stating his law firmserves as Petitioner for the
Fiddler’s Creek Community Devel opnent District; and on
Cct ober 18, 2002, stating the firmfiled a copy of the petition
wth the Florida Land and Water Adjudi catory Conm ssion and
submtted a copy to Collier County on Cctober 16, 2002.

Exhi bit F:
FLAWAC Secretary Donna Arduin letters

a. Letter of notification from Secretary Arduin and to
CGeneral Counsel Roth of Florida Departnent of Community Affairs
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b. Letter of notification from Secretary Arduin to
Executive Director Paltry of the Southwest Florida Regional
Pl anni ng Counci

c. Letter of notification from Secretary Arduin to
Director of the Division of Adm nistrative Hearings

Exhibit G

M scel | aneous docunents.

a. Oder dated Novenmber 12, 2002, signed by Sharyn Smth,
Chi ef Judge, Division of Adm nistrative Hearings, assigning the
case to an Administrative Judge and sumari zi ng procedures.

b. Conpliance Response to Initial Order signed and
submtted to the Florida Land and Water Adjudi catory Conmm ssion
on Decenber 9, 2002, by Ken van Assenderp

Exhi bit H:

Noti ce of Hearing

a. Notice of hearing signed on Novenber 27, 2002, by the
ALJ, stating time, date and | ocation of hearing

b. Affidavit of Publication fromthe “Naples Daily News”
constituting proof of publication for the first week through
fourth week of notice

Exhibit I:

O ficial copy of the Collier County Conprehensive Plan
Exhi bit J:

Copy of nost recent codification of the State Conprehensive
Plan as it appears codified in Chapter 187, Florida Statutes,
(2001)
Exhi bit K

Wi te Papers

a. Wiite paper of Mchael Redd, Planner and | and use
expert with vita sheet.

b. Pre-filed testinmony of W Terry Col e, Professional
Engi neer and civil engineering expert with vita sheet

Joi nt Conposite Exhibit 2:

Landowner’s Consent to Contract District9
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